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Re:  Response to Complaint Against WMUR-TV (MUR 6450)
Dear Mr. Jordan:

We are submitting this letter on behalf of WMUR-TV (“WMUR”) in response to a
Complaint filed with the Federal Election Commission (*Commission™) by Mr. Kevin Rondeau.

Backgronnd

On January 6, 2011, Mr. Rondeau filed a Complaint against WMUR, the New Hampshire
Republican Party and Frank Guinta. Mr. Rondeau claims that WMUR “arbitrarily denied equal
television broadcast access opportunity for all federal election candidates during a televised
Congressional debate.” Mr. Rondeau alleges that this “violation™ resulted in a “fraudulent

election.” This mspomse is directed only w the allegations tmt souid be construed mgainst
WMUR.

The debate Mr. Rondeau is most likely refesring to is & Republican primary debate co-

i by WMUR and the New Hampshire Union %eader, a local newspaper, that took place

on September 8, 2010. Four Republican candidates were selected to participate in the debate:

Frank Guinta, Rich Ashooh, Sean Mahoney, and Bob Bestani. The candidates were given an

opportunity to present their views in a question-and-answer format led by a moderator and a
panel of three journalists.

The selection of candidates o appear in WMUR’s debate meosssarily involves the
exercise of jonralistio discrotion to detatmine mnewswerthimess. Cumsistert with 13 CF.R.
110.13 of thn Commianion’s oales, WMUR developed and used pre-antahlished objective critoria
to select the oandidates for the Republican primary debate.
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The objective criteria required for inclusion in the debate were:
(1)  That the candidate be legally qualified to hold office;

(2) That a Congressional candidate’s campaign committee be
registered with the FEC, and that a candidate be qualified for the
official ballot (or be conducting a write-in campaign);

(3) That the campaign be rumning an active campaign (including
fundraising, paid advertising, paid ‘campaign staff, coverage from
media outlats, a netvmrit of local volunteers, joint appetrmmes
with other oaselidates, and an aative caropaign wehaite), anid

(4) That at leest 10% of potential vaters know enough about the
candidate to form an opinion of him or her.

Mr. Rondeau does not specifically allege what it was about the debate that purportedly
violated federal election law. He does not allege that he asked to be included in the debate, he
does not challenge the structure of the debate, and he does not allege any problems with the
criteria applied by WMUR. Rather, ke appews only to compluin that he was exdtuded from the
debate.

Nevertheless, out of an abundanee af eoution, WMUR coustrwes Mr. Rondeau’s
complaint as challenging the pre-established, objective criteria used to select the candidates for
participation in the debate and implying that WMUR's staging of the debate somehow
constituted an unlawful “contribution” or “expenditure” under federal election law.

For the reasons listed below, Mr. Rondeau’s complhint lecks merit, and the Coramission
shruld take no action agrinst WMUR.

Discussion

Caxporations are pmhitnﬁud by federal law from making any contribution in connection
with a Federal election.! In light of the Supreme Court’s recent decision in Citizens United v.
Federal Election Comm’n.? corporations are permitted to make independent “expenditures” in
connection with a federal election that are not coordinated with a candidate. The law defines an
“expenditure” to include any “purchase, payment, distribution, loan, advance, deposit, or gift of
money or mytln’!ng of value, made by any person for the purpuse of influercing any election for
Federal office.

1 2US.C. § 4410.
2 558 U.S. —, —, 1356 S.Ct. 876 — L.Ed.2d - (2010).
3 2U.8.C. § 43109)(a).
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Although WMUR is constitutionally permitted to make independent expenditures in
connection with a federal election, its staging of ties dehate dizl oot eonstitute an “exponditure™ in
the first place. Tbe costs of staging the debate ware not made for the purpose of influencing any
election for Federal office by favoring one candidate over another candidate hecause the steging
of the debate fell within both the station’s legitimate press function and the requirements set
forthin 11 CF.R. § 110.13. ' -

A.  The Debate Fell Within The Media Exemption

Although mmry media entitiop are enrpamations, the Con:mission’s ability to regulate and
investigate media activities is restricted by the so-called “media™ or “press” exemption found in
2U.S.C. § 431(9)(B)(i).

The media exemption excludes the cost of any “news story, commentary, or editorial
distributed through the facilities of any broadcasting station” from the definition of contribution
or expenditure.* A federal district court held in Readers Digest Ass'n, Inc. v. FEC that the
Commission was barred ftom investigating the activities of a media organization unless arrd until
the press exemption is determized to be inapplicable:

Freadom uf the prass is substaatiatly exaded by investigasion of the
presa, cven if logal sation is rot taken following the investigation.
Those concerns are particularly acute where a governmental entity
is investigating the press in conpection with dimsemination of
political matter. These factors support the intarpretation of the
statutary exemption as barring even investigation of press activities
which fall within the press exemption.’

The media exemption applics where (1) the entity is not cwned or uperated by a political
party, candi or political cummittes, und {2) the entit» is operating within its “legitimate
press function.” Both prongs ars met hewe. WMUR-TV is owned by Hearst Properties Inc. and
is not owned or controlled by a political party, political committee or candidate.” The station’s
staging of a Congmssional debate is clhusrly a “news aury” within the meaning of the mamiia
exemption in that the debate was a compnusat of WMUR’s newsgathering activities—and its
public affairs pragramming in particular—designed to inform viewers of the issues and

4 See2 U.S.C. § 431(9)(B)(i); 11 €.F.R. 100.73, and 100.132.
S 509 F. Supp. 1210, 1214 (S.D.K.Y. 1981).
6 See Readers Digest, 509 F. Supp. at 1214.

7 See Declaration of Alisha McDevitt (“McDevitt Decl.”) at § 2.
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candidates in the Republican Congressional primary.® Indeed, a television station is encouraged
to mremnt euch debates and ather politimi mmd publis affairs pmgmmning by tho Fedeml
Cemmmications Conmnissinn as part df its publicimtenest stewacdship.’

For these same reasons, the debate easily satisfies the Commission’s rules applymg the
media exemption to a “bona fide news account” that is “part of a genr.ral pattern of campngn—
related news accounts that give reasonably equal coverage to all opposing candidates.”'®

B. The Debate Fell Within The Debite Exensption

Even without the nnotaction of the media exemptian generally, the costs of staging the
debate are nonetheless exempt from the prohibition on corporate contributions or expenditures if
the broadcastar complirs with the rules under 11 C.F.R. § 110.13."

Section 110.13 expressly permits broadcasters to stage debatas, provided that (1) the
broadcaster is not owned or controlled by a political party, polmcal committee or candidate, (2)
the debates include at least two cmdldates, and (3) the debate is not structured to promote or
advance one candidate over another.'’> The staging ciganization must use pre-established

8 See MUR 5224 (Boston Globe) (a-“news organization’s presentation of a candidate
debate is a ‘news story’ within the meaning of this provisions of the FECA”) (Statement of
Reasons by Chairman Mason, Vice-Chairman Sandstrom, and Commissioners Smith and Toner);
See also MUR 5110, 5162.

% Although Section 315(a) of the Communicatinns Act requires that television licensees
provide equal opportunities for all legally qualified candidates to use its broadcast facilities,
debates are excluded from that rule as “bona fide news interviews” or “on-the-spot coverage of
bona fide news events.” See 47 U.S.C. § 315(a)(2) and (4); see Henry Geller, 95 F.C.C.2d 1236,
aff’d sub nom. League of Women Voters Educ. Fumidv. FCC, 731 F.2d 995 (D.C.Cir.1984). And
it is well-petled that tisese is no private right of action nider Sostion 315 nf the Conxnunications
Act by a mndidasx who has beem excludmd fromr a debate kroadeast by a tslevision ssatien
(whether public onprivate). See, e.g., McCarthy v. Nationial Broadcasting Co., No. 96-7822, 162 -
F.3d 1148, *3 (2d Cir. 1998); Lechmer v. Brownyard, 679 F.2d 322, 326-27 (3rd Cir. 1982);
Belluso v. Turner Communications Carp., 633 F.2d 393, 397, 401 (5th Cir. 1980); Dajy v.
Columbia Broadcasting System, Inc., 309 F.2d 83, 85 (7th Cir. 1962); Palmer v. Fox
Broadcasting Corp., No. CIV.A. 02-0108, 2002 WL 31027440, *1 (E.D. La. Jan. 15, 2002);
Arons v. Donovan, 882 F. Supp. 379, 385, 391 (D. N.J. 1995); Lamb v. Griffin Television, Inc.,
804 F. Supp. 1430, 1431 (W.D. Okla. 1992). :

19 See 11 C.F.R. 100.73, 100.132.
W See also 11 C.E.R. §§ 100.92, 100.154.

12 131 C.F.R §§ 100.92 (debates tliat comply with 11 C.F.R. § 110.13 are exempt from
definition of “contribution”); §§ 100.93 (same for “expenditure™).
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objective criteria to determine which candidate may participate in a debate.’* The Commission
has affarded medie nntities wirde Imitude ins develogiuyg objectéve criterin, aeting thaf “the choixe
of which abjeative atiterin to use is Jargely lefi o the ditorctien of thr staging arganizntions.”

WMUR staged its debate wholly in accordance with the Commission’s rules. There is no
complaint about the structure of the debate’—only the exclusion of Mr. Rondeau. And, as
described in the attached Declaration of Alisha McDevitt, the station developed objective criteria
prior to the debate and then used the criteria to determine which candidates to invite to
participate in the debate. The criteria were designed to assure that the public had a chance to
hewer from, and comsider, the camdidates whose camprigns hed genesated enough sapport and
intenest to have an iaipent on the electian.

Mr. Rondem: feiled to meet many, if not all, of the required objective criteria—save for
the threshold requirement that he be a legally qualified candidate. Below are some examples
drawn from Ms, McDevitt’s declaration:

* The criteria required that an independent poll show that at
least 10 percent of potential voters knew enough about Mr.
Rondeau to form an opinion of him. The 10 percent name
recognition thueshold is far more generrus than 10 percent
suppeet for a ezznildats, yat Mr. Romieau jeiied even to
make this showing of 10 pereent name cecognitinn, The
independent poll condncted by the Univamity of New
Hampshire prior to the debeez showead that only 8% had any
opinion of Mir. Rondean at all.

* The criteria required that Congressional candidates register
their cam‘mgns with the Commission. Mr. Rondeau did
not do so.'S ‘The lack of registration shows more than just a

lack of a credible campaign organization—it also reveals

3 11 CF.R. §110.13(c).

14 60 Fed. Reg. 64260, 64262 (Dec. 14, 1995).

15 McDevitt's declaration nevertheless confirms that the station structure the debate to
give each candidate an equal opporiunity to answer the same question and to present a closing
statement. McDevitt Decl. at § 12.

16 McDevitt Decl. at § 8. In addition, a current search of the Commission’s website
similarly confirms that no results for “Rondean” under the “Candidate/PAC” eppear in the; search
results for the 2009-2010 cycle.
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that Mr. Rondeau did not receive aggregate contributions or
aggregnte expenditures totling mare than §5,000."

* The criteria required that the candidate be running an
“active campaign” with fundraising, paid staff, networks of
volunteers, and media coverage. To the best of WMUR’s
knowledge prior to the debate, Mr. Rondeau did not have,
among other things, sufficient fundraising, paid advertising,
paid staff, or a network of local campaign organizations.
He generated little if, any media attention amd WMUR
received no siolica of any eanapaigm evrers.

4

Given that Mr. Rondeau met only ane of the four pre-eatablished objective criteria,
WMUR was well within its discretion to not include Mr. Rondeau in the debate.

Because WMUR's staging of the Republican primary debate (1) was a “news story” that
was exempt from the definition of contribution or expenditure, and (2) complied with the
exemption for candidate debates in 11 CFR § 110.13, there is no reason to believe that WMUR-
TV violated the prohibition on ¢ontributions and expenditures in commecion with a Federul
election ursder 2 U.S.C. § 441D (or violated the Commuesications Act of 1934 or any other law in
ccunm:titl):n withi the dobate & isnue). Auwcordingly, the Cemmission skouid taiee no sation upainst

If you have any questions or nesd any additional informatian, please do not hesitate ta
contact either of the undersigned at (919) 839-0300. )

Respectfully submitted,

Chale. Moty

Mark J. Prak
Charles F. Marshall

Attachment

17 See 11 CF.R. § 100.3 (defining Federal candidate as one who receives $5,000 in
contributions or expenditures during an election cycle).

18 For these reasons, it is not necessary for the Commission to determine whether the
costs of staging the debate constituted a lawful, independent “expenditure” in connection with a
federal election under Citinessy United. Inths event the Commissiun detezmined that neither the
media sxemption nar the debate exemption was applicable here, WMUR respectfully reserves
the opportunity to argue, among other things, that any such unintended “expenditure® was an
independent expenditure permitted by the Supreme Caurt’s decision.




